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1. Report Purpose 

 
1.1 To ensure GCRB fulfils its legal role effectively in relation to Assigned College Principals’ 

appointment and terms and conditions.  
 
2. Recommendations 

2.1. The Committee is invited to: 

 note the decision of the GCBR Board to establish a separate Board panel to 
approve changes to Assigned College Principals’ terms and conditions; 

 consider the subsequent SFC opinion and legal advice provided to GCRB in the 
extent of GCRB’s powers over changes to the terms and conditions of assigned 
college principals; and 

 consider the implications for GCRB and agree, if appropriate, any  new 
recommendation(s) to the GCRB Board as to how it should proceed. 

3. GCRB Responsibilities in Relation to Assigned College Principals  

3.1. The Further & Higher Education (Scotland) Act 1992 (Paragraph 16A) states that:  

The appointment of a principal of a college which is not a regional college, and the 
terms and conditions of such an appointment, have effect only if approved by the 
regional strategic body for the college. 

3.2. Members will recall that the Committee and GCRB Board has discussed the issue of 
GCRB’s role in approving the appointment of Assigned College principals and setting 
their terms and conditions.  These discussions took place in the context of ensuring 
GCRB meets its legal and regulatory duties.  

3.3. Legal advice provided by GCRB’s lawyers stated that if terms and conditions of the 
principal are being amended and this constitutes a renewal, then GCRB must also 
approve the terms and conditions as amended.  GCRB’s consolidated legal advice is 
provided for information at Annex A. 
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3.4. Based on its legal advice, the GCRB Board agreed at its meeting of September 4, 2017, 
that a separate panel is appointed to approve changes to Assigned College Principals’ 
terms and conditions. 

3.5. The initial task of the panel set by the GCRB Board was, “…gathering information and 
reviewing arrangements that are in place for the review of Assigned College Principals’ 
terms and conditions.” 

3.6. Following the GCRB Board decision, and to support the panel in its work, the GCRB 
Executive Director wrote to the SFC Interim Chief Executive setting out the intentions of 
the GCRB Board and the basis of its decision.   

3.7. The SFC then wrote to GCRB, setting out its views on the extent of GCRB’s powers, 
based on its own legal opinion.  The SFC letter and associated legal advice is provided in 
Annex B and C attached to this report. 

3.8. The SFC opinion is that GCRB does not have any continuing role in the salaries of 
principals and therefore GCRB will not be accountable for any (unspecified) “variations” 
in the terms and conditions of assigned college principals. 

3.9. Given that this runs counter to the advice received by GCRB prior to this, and in light of 
the clarity of the SFC opinion, it is proposed that the matter is considered further by the 
GCRB Nominations and Remuneration Committee so that it may, if appropriate, make a 
new recommendation to the GCRB Board as to how it should proceed. 

4. Risk Analysis 
 

4.1  There is a risk to GCRB in acting on legal advice provided on the instruction of another 
body, particularly given that the GCRB legal opinion differs from the advice provided by 
SFC’s lawyers.  However, as GCRB is accountable to the SFC, there would also be risks 
associated with acting against their option, particularly in terms of it being perceived 
that GCRB was seeking to go beyond the technicalities of its powers as defined by the 
SFC.  

 
5. Legal Implications 

5.1. Legal implications are considered in the paper. 

6. Financial Implications 

6.1. There are no new financial implications arising from this paper.   

7. Strategic Implications 

7.1. This report is not directly relevant to the Strategic Plan or Regional Outcome 
Agreement. However, robust governance arrangements are essential to the effective 
determination and delivery of GCRB objectives. 
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***CONFIDENTIAL LEGAL ADVICE*** 

FURTHER AND HIGHER EDUCTION (SCOTLAND) ACT 1992 

1. INTRODUCTION 

1.1 We act as solicitors for the Glasgow Colleges Regional Board (the “GCRB”).  The GCRB is the 
regional strategic body for the Glasgow Region, in accordance with the Post-16 Education 
(Scotland) Act 2013.  GCRB includes three assigned colleges: City of Glasgow College, Glasgow 
Clyde College and Glasgow Kelvin College (together the “Assigned Colleges”). 

1.2 In the context of our role as legal advisers to GCRB, GCRB has over a period of time raised a 
number of legal queries related to paragraph 16A of Schedule 2 to the Further and Higher 
Education (Scotland) Act 1992 (as amended) (the “Relevant Provision”).  We have set out in the 
appendix to this note a copy of the Relevant Provision.   

1.3 GCRB has now requested that we consolidate the advices we have previously given so that a 
record may be kept of these advices.  We have accordingly set out the queries raised by GCRB, 
and our responses to those queries, in paragraph 2 below.   

1.4 Please note that, for ease of understanding, we have paraphrased certain of the original queries in 
this document. 

1.5 CMS legal advice is intended to be solely for the benefit of GCRB.  CMS will not be 
responsible or liable to any third party in connection with the matters set out in this advice. 

2. LEGAL QUERIES AND RESPONSES 

2.1 Query raised by GCRB (Penny Davies) by telephone on 28 March 2017 

Does the Relevant Provision impose an ongoing monitoring obligation vis-à-vis the terms 
and conditions (T&Cs) of the principal of each of the Assigned Colleges? 

CMS response dated 31 March 2017  

In our view: 
 

- GCRB must approve the appointment of a principal and the terms and conditions (T&Cs) 
of his/her appointment; and 

 
- if the T&Cs of the principal are being amended or renewed at any stage, then GCRB must 

also approve the T&Cs as amended. 
 

We do not see this as an ongoing monitoring obligation imposed on GCRB.  Rather, as a practical 
matter, we would expect the relevant assigned colleges should approach GCRB in the event of a 
proposed appointment and/or change to the T&Cs of a principal.  The impact for GCRB not 
approving the T&Cs is that they are ineffective – for this reason it is in the interest of a principal 
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and the Assigned College that his/her T&Cs and amendments to those T&Cs are referred to 
GCRB for approval. 

That said, where T&Cs are presented to GCRB for approval, GCRB should look out for and 
consider carefully provisions that may permit an Assigned College to, for example, increase the 
principal’s remuneration, award bonuses or extend the term of office without actually changing 
the T&Cs themselves.  This could occur, for example, where T&Cs allow a committee to fix 
terms of pay or notice (rather than stating them in the T&Cs) or those matters are measured by 
reference to a policy that sits outside of the T&Cs and that policy may be changed from time to 
time.  From a governance perspective, it would be preferable to ensure that all terms of 
appointment are clear, fully transparent and stated in the T&Cs. 

2.2 Query raised by GCRB (Penny Davies) by email on 13 June 2017 and discussed by telephone on 
15 June 2017  

Does GCRB have standing to review appointments that pre-date the Relevant Provision? Does 
GCRB have standing to review appointments and T&Cs despite that the assigned college is the 
employer?  

CMS response given by telephone dated 15 June 2017 

Where principals’ have been appointed under T&Cs prior to the Relevant Provision coming into 
effect, GCRB is not required by legislation to approve those appointments and T&Cs 
retrospectively.   

Following, the Relevant Provision coming into force any new appointments of principals of the 
Assigned Colleges and their associated T&Cs must be referred to GCRB for approval – this is a 
requirement of legislation and, accordingly, for these purposes it is not relevant for GCRB that 
college board is the employer.  As the T&Cs of a principal only have effect if they are approved 
by GCRB, we consider it in the interests of each of the principals and each of the Assigned 
Colleges to ensure that new appointments and T&CS are referred to GCRB for approval. 

2.3 Query raised by GCRB (Penny Davies) by email on 22 August 2017 

Is it the case that the terms and conditions of the principal of an Assigned College must be 
approved only if they are terms and conditions of a principal who has been appointed by 
GCRB? 

CMS response given by email dated 28 August 2017 

It could be argued that the wording of the Relevant Provision relates only to new appointments. 
That would seem logical and indeed is supported by the guidance from the explanatory notes that 
accompany the Post-16 Education Scotland Act 2013 (the “2013 Act”) (which amended the 1992 
Act to insert paragraph 16A into Schedule 2). The notes state that the Relevant Provision does 
not to apply to the T&Cs of existing principals (we believe this includes contracts for existing 
principals appointed up until 3 March 2014, which was when the Relevant Provision was 
introduced by the 2013 Act). However, when the contract of an existing principal becomes due 
for renewal it is the regional governing body (i.e. GCRB) – not the college – that will be 
responsible for approving the renewed set of T&Cs of the principal.  

The key question, therefore, is whether the proposed changes to [a pre 3/3/14] principal’s terms 
and conditions amounts to a “renewal” of his or her appointment.  That, in our view, is a question 
of substance rather than form.  Amending T&C’s may not of itself trigger the need for approval 
and one would not expect the regional strategic body to have to approve minor changes to 
T&Cs.  Substantive changes (perhaps to term or remuneration) might, however, trigger the need 
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for approval. As regards term specifically, the automatic continuance of a rolling contract on the 
same terms will not amount to a renewal.  However, the extension of an appointment for a fixed 
period would.  To some extent each case will turn on, and should be examined in the context of, 
its own facts.  

Follow-up Note:  For the sake of clarity, in our view, all changes to the T&Cs of post 3/3/14 
appointments should be approved by the GCRB regardless of how substantive they are.   

Should you have any further queries, please do not hesitate to contact Laurence Ward (laurence.ward@cms-
cmno.com) or Caroline Connolly (caroline.connolly@cms-cmno). 

 

CMS CAMERON MCKENNA NABARRO OLSWANG LLP 
12 October 2017 
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APPENDIX 
THE RELEVANT PROVISION 
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15 November 2017 
 
Grahame Smith  
Interim Chair 
Glasgow Colleges Regional Board 
By email 
 
 
 
 
 
Dear Grahame, 
 
I am writing to follow up recent communications from Robin Ashton and the 
discussion we had on 27 October on the role of the GCRB in principals’ salaries.  
 
When we met I said that the legal advice that SFC had sought on this issue confirmed 
that GCRB’s role was in approving the appointment and the terms of conditions of 
principals of assigned college on appointment. The GCRB had no role in the salaries 
of principals appointed prior to the 2013 Act coming into force.  
 
At the meeting we discussed whether GCRB had any continuing role in the salaries of 
principals appointed after the Act had come into force and which had been approved 
by GCRB on appointment. Our legal advice is that the GCRB does not have a role in 
this. While the Act makes reference to GCRB’s role on appointment, the 
accompanying guidance suggests that GCRB has a role ‘when contracts become due 
for renewal’. Our interpretation, based on legal advice, of this is that this would only 
apply where there was a fixed term contract and the principal was, in effect, being 
reappointed. In that case the GCRB role would be as in an appointment. Other 
changes would be variations rather than renewals and would not involve GCRB. 
 
I hope this clarification is useful. 
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John Kemp 
Interim Chief Executive 
 
Cc Robin Ashton, Linda McLeod  



Annex C: SFC Legal Advice 

 

CONFIDENTIAL MESSAGE - INTENDED RECIPIENT ONLY 

Wilma 
  
Many thanks for your time on Friday. Our advice on your questions is below. 
  
If you would like to discuss before the meeting on Tuesday then please do not hesitate to contact Christine 
or me. 
  
  

1.      Section 16A of the Further and Higher Education (Scotland) Act 1992 states that “The appointment 
of a principal of a college which is not a regional college, and the terms and conditions of such an 
appointment, have effect only if approved by the regional strategic body for the college”. We are 
clear that this section applies to the appointment of a new Principal. Does this also give GCRB the 
power to approve (or not) significant changes to the terms and conditions (including salary) of 
principals who were appointed prior to this section coming into force? 
 
We do not consider that section 16A of the 1992 Act gives the GCRB the power to approve significant 
changes to the terms and conditions (including salary) of principals who were appointed prior to the section 
coming into force. As CMS acknowledge in their advice, the explanatory notes that accompany the Post-16 
Education (Scotland) Act 2013 are clear that section 16A does not apply to the terms and conditions of 
principals already in post.  We do not agree with CMS that a change to the terms and conditions of a 
principal would amount to a renewal and require the approval of the GCRB. We consider that section 16A 
is designed to preserve the contractual status of existing principals. Under section 12 of the 1992 Act 
boards of management also retain the responsibility for the day-to-day management and conduct of their 
college, including employment contracts and contracts of the board.  GCRB is not the principal’s employer 
and the relationship between the principal and his college will be governed by normal employment law 
principles (e.g. dismissal, variation of terms and conditions etc).   We do not think the GCRB will have any 
power to appraise, set or vary the terms and conditions of a principal in post before section 16A came into 
force. 

1.      Section 23N of the Further and Higher Education (Scotland) Act 2005 gives regional strategic bodies 
power of direction over assigned colleges. Does this provision give GCRB the power to approve (or 
not) significant changes to the terms and conditions (including salary) of principals who were 
appointed prior to this section coming into force? 
  
Section 23G of the 2005 Act requires GCRB to monitor the performance of its assigned colleges, including 
its colleges’ financial affairs.  As part of monitoring performance we consider that GCRB must be able to 
consider any significant expenditure by the College, including what it pays its principal. 

The SFC has a specific power to issue directions to the GCRB including about the appointment, terms and 
conditions and payments to its staff (para 10(4) of Schedule 2B to the 2005 Act). GCRB’s power to make 
directions does not contain the same express power. We expect that the College would argue that had the 
Scottish Parliament intended to give GCRB power to make directions about the terms and conditions of an 
assigned college’s staff then it would have done so. We think there is some force in that argument. We 
consider that directions under section 23N would not extend to specific directions about the principal’s pay. 
We say that because GCRB has to consult with the college, trade unions and student associations before 
issuing a direction under section 23N.  That would be inappropriate for individual pay and terms. It would 
also cut across the autonomy that colleges have under section 12 of the 1992 Act (see above).    

We consider that any direction issued by GCRB about the principal’s enhancement would have to be of a 
general nature. GCRB could issue a direction to the College to ensure that any payments made by it to 
staff comply with the financial memorandum and public sector pay policy. We also consider that as part of 
its monitoring duty GCRB could ask for information about the proposed enhancement e.g. what is for, how 
it was calculated etc. We anticipate that if the GCRB was concerned that the enhancement to the principal 
did not represent value for money that it may ask the SFC to clawback that money as a breach of the 
general conditions of grant. 
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Kind regards 
  
Niall McLean 
Associate & Solicitor Advocate 
On behalf of Brodies LLP 
Edinburgh, UK 
www.brodies.com 
 

Dear Martin 
  
We do not think this issue is free from doubt given the wording of paragraph 16A. However, we have 
ultimately concluded that GCRB does not have the power to approve significant changes to the terms and 
conditions (including salary) of principals who were appointed after paragraph 16A came into force. We say 
that for the following reasons: 
  

-       As you know, paragraph 16A of Schedule 2 to the Further and Higher Education (Scotland) Act 1992 

was introduced by the Post-16 Education (Scotland) Act 2013. Paragraph 16A as introduced by the Post-

16 Education (Scotland) Bill was in the following terms: “The principal of a college which is not a regional 
college is to be appointed by the regional strategic body on such terms and conditions as the regional 
strategic body thinks fit.” 
  

-       Colleges Scotland responded to paragraph 16A by saying that (emphasis added): 
  
“There does not appear to be any precedent for this model in the public sector in Scotland, where the 
terms and conditions, including the performance review and remuneration of the principal is set by 
one legal entity but the contract of employment held with another legal entity. This process goes much 
further than appointment process oversight. Issues of dispute could be difficult to resolve in these 
circumstances. It is unclear what role the college itself would have in the appointment, yet the college 
would be meeting the cost of the salary of that principal and would potentially not be involved in 
setting the level of that salary. There is also the potential for terms and conditions of the principal’s 
post being very different to those of other college staff. Colleges Scotland proposes that 
appointments be led by colleges and approved by the regional strategic body.” 
  

-       The Minister accepted the proposed amendment explaining that: “I am therefore pleased that 

Colleges Scotland has acknowledged the role that regional strategic bodies ought to play in the 
appointment of principals of assigned colleges, which is why I am happy to propose amendment 193 
to reposition the role of regional strategic bodies to approve rather than make the appointment of the 
principal and the associated terms and conditions. I know that that was much sought at stage 1 and I 
think that it will be welcomed by the sector.” 
  

-       The wording at paragraph 16A as enacted reflects the proposed amendment and appears to limit the role 

of GCRB to approval of the principal’s appointment only. Once an appointment is made then we consider 
that GCRB’s role in relation to the principal’s terms and conditions would be limited to ensuring compliance 
with the financial memorandum and public sector pay policy (see our advice below). 
  

-       We consider that had the Scottish Parliament intended GCRB to have the power to approve 

significant changes to the terms and conditions of principals then the original wording of paragraph 16A 
would have been retained. Alternatively, had the word “employment” rather than “appointment” been 
used in paragraph 16A then that would also have been suggestive of an ongoing power to monitor the 
principal’s terms and conditions. We think that any attempt to read in a power of approval for GCRB in 
these circumstances is inconsistent with the language used in paragraph 16A and the debates which 
led to its enactment. 
  

-       We consider that the explanatory notes to paragraph 16A have confused matters when they 

say: “…when those contracts become due for renewal, the regional strategic body has to agree the 
terms and conditions of the principal.”  We think the circumstances in which a principal’s contract 
would become due for renewal are limited. One example might be if the principal was appointed on a 
fixed term contract that was due to end. In that situation then the reappointment of that principal on a 
new fixed term contract (or permanent contract) would be subject to approval by GCRB under 
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paragraph 16A because it would be a new appointment. Otherwise, any changes to a principal’s 
terms and conditions would be a variation and not a renewal. 
  

-       In any event, the principal’s salary and conditions will be subject to monitoring by his or her 

remuneration committee, internal and external audit and the college’s general conditions of grant. 
  
Finally, we anticipate that you may want to share our advice with Scottish Government and GCRB. As 
discussed in the context of sharing our earlier advice, that is a matter entirely for you but we confirm 
for the sake of completeness that we have no difficulty with you sharing it. 
  
If you would like to discuss then please do not hesitate to get in touch. 
  
Kind regards 
 
Niall 
  
Niall McLean 
Associate & Solicitor Advocate 
On behalf of Brodies LLP 
Edinburgh, UK 
www.brodies.com 
  
Direct Line +44(0) 131 656 0281 
Mobile +44(0) 7837 854 624 
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