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1. Report Purpose 

1.1. To ensure GCRB fulfils its legal role effectively in relation to the appointment and terms 
and conditions of Assigned College Principals. 

2. Recommendations 

2.1. The Board is invited to: 

 consider the opinion of the SFC and the legal advice obtained by the SFC 
regarding the extent of GCRB’s powers over changes to the terms and conditions 
of Assigned College Principals; 

 consider the conclusions and recommendations of the Nominations and 
Remuneration Committee; and 

 decide on an appropriate course of action. 

3. Background 

3.1. The Further and Higher Education (Scotland) Act 1992, Paragraph 16A, states that: 

The appointment of a principal of a college which is not a regional college, and the 
terms and conditions of such an appointment, have effect only if approved by the 
regional strategic body for the college. 

3.2. The Nominations and Remuneration Committee sought legal advice earlier in the year 
to clarify: 

 whether the wording of the Act should be interpreted to mean an ongoing 
responsibility on GCRB’s part in approving changes to a principal’s terms and 
conditions subsequent to their appointment by GCRB; and 

 whether GCRB had any role in relation to changes to terms and conditions of 
principals who had been appointed prior to Paragraph 16A coming into effect. 
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3.3. The legal advice received, and shared in full with the Board at its September 2017 
meeting, was that substantive changes to terms and conditions would constitute a 
renewal of contract and that, on that basis, substantive changes to the terms of 
principals appointed by GCRB, and those appointed prior to GCRB’s powers coming into 
effect, would both require GCRB approval.  

3.4. The Board affirmed its support for a college-led approach to any amendment of 
principals’ terms and conditions, with GCRB involvement only to the extent that would 
be necessary to fulfil its legal duties.   

3.5. To take the matter forward and establish a clearer position on GCRB’s role, the Board 
appointed a panel comprising the Chair of the Board, Chair of Nominations & 
Remuneration and one other Committee Chair (the Chair of Audit was invited to join 
the panel).  The panel was tasked with gathering further information in the first 
instance. 

3.6. The following report and recommendations are based on further information obtained 
and considered by the panel and the Nominations and Remuneration Committee. 

4. Detail 

4.1. The panel sought the views of the SFC, and the SFC wrote to GCRB, advising that, on the 
basis of legal advice SFC had obtained, the SFC’s view was that the only circumstances in 
which GCRB’s powers of approval would be triggered subsequent to an appointment 
being made were such as in the event of a fixed term contract becoming due for 
renewal, that is, if a principal were in effect being reappointed. Changes otherwise 
would amount to variations to contract and would not require GCRB approval. 

4.2. The panel passed the SFC’s advice to the Nominations and Remuneration Committee, 
which considered the matter further at its meeting on 30 November, alongside the full 
legal advice obtained by the SFC and the legal advice originally obtained by GCRB. 

4.3. The SFC’s letter and the legal advice obtained by the SFC are attached at Annex 1. 

4.4. The Nominations and Remuneration Committee, having considered the matter in detail, 
would ask the Board to note that: 

 the opinion of the SFC, as GCRB’s primary regulator, should be accorded 
appropriate weight in considering how best to proceed; 

 the opinion of the SFC and its legal advisors is consistent with the Board’s stated 
intention to support a college-led approach and limit intervention in college-
related employment matters; and 

 the SFC’s legal advice does recognise GCRB’s responsibilities to monitor colleges’ 
financial affairs and refers to the options available to GCRB to ensure that 
colleges comply with their conditions of grant, including in relation to public 
sector pay policy. 

4.5. On that basis, the Nominations and Remuneration Committee would recommend that: 

 the Board agrees to proceed on the basis of the SFC’s opinion and legal advice 
obtained by the SFC; 
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 the Board agrees that GCRB has no ongoing role in the approval of variations to 
Assigned College Principals’ terms and conditions subsequent to their 
appointment; 

 the Board recognises that GCRB’s powers of approval may be triggered in 
certain circumstances subsequent to appointment, which would include the 
renewal of an Assigned College Principal’s contract at the end of a fixed term; 

 further consideration should be given to how GCRB might most effectively 
ensure compliance with the requirements of the Financial Memorandum and 
consistency with public sector pay policy; and 

 to that end, the panel should remain in place to receive and consider 
appropriate information and oversee compliance and consistency with relevant 
regulation and policy, reporting as necessary to the Board;  

4.6. With regard to seeking legal advice in future, the Chair agreed with the Scottish 
Government and SFC that, as a matter of principle, a joint approach should be pursued 
wherever possible to minimise public expenditure on legal fees. 

5. Risk Analysis 

5.1. In facilitating a decision on the basis of legal advice, consultation with the SFC and 
detailed consideration at Committee and Board level, this report seeks to mitigate GCRB 
Risk 0012: There is a breach of legislation/guidance/code of practice and this results in a 
failure of governance.  

5.2. There is a reputational risk in the potential for conflict between public/external 
perceptions of GCRB’s accountability for use of public funds and GCRB’s actual powers, 
which (on the basis of the SFC’s legal advice and the recommended approach) would be 
limited in relation to Assigned College Principals’ remuneration. 

6. Legal Implications 

6.1. Legal implications are considered in the report and Annex. 

7. Resource Implications 

7.1. There are no immediate resource implications arising from this paper. 

8. Strategic Implications 

8.1. This report is not directly relevant to the Regional Outcome Agreement/Strategic Plan. 
However, compliant and effective governance arrangements across the Glasgow region 
are essential to the effective determination and delivery of GCRB objectives.  
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15 November 2017 
 
Grahame Smith  
Interim Chair 
Glasgow Colleges Regional Board 
By email 
 
 
 
 
 
Dear Grahame, 
 
I am writing to follow up recent communications from Robin Ashton and the 
discussion we had on 27 October on the role of the GCRB in principals’ salaries.  
 
When we met I said that the legal advice that SFC had sought on this issue confirmed 
that GCRB’s role was in approving the appointment and the terms of conditions of 
principals of assigned college on appointment. The GCRB had no role in the salaries 
of principals appointed prior to the 2013 Act coming into force.  
 
At the meeting we discussed whether GCRB had any continuing role in the salaries of 
principals appointed after the Act had come into force and which had been approved 
by GCRB on appointment. Our legal advice is that the GCRB does not have a role in 
this. While the Act makes reference to GCRB’s role on appointment, the 
accompanying guidance suggests that GCRB has a role ‘when contracts become due 
for renewal’. Our interpretation, based on legal advice, of this is that this would only 
apply where there was a fixed term contract and the principal was, in effect, being 
reappointed. In that case the GCRB role would be as in an appointment. Other 
changes would be variations rather than renewals and would not involve GCRB. 
 
I hope this clarification is useful. 
 



 
John Kemp 
Interim Chief Executive 
 
Cc Robin Ashton, Linda McLeod  



Annex C: SFC Legal Advice 

 

CONFIDENTIAL MESSAGE - INTENDED RECIPIENT ONLY 

Wilma 
  
Many thanks for your time on Friday. Our advice on your questions is below. 
  
If you would like to discuss before the meeting on Tuesday then please do not hesitate to contact Christine 
or me. 
  
  

1.      Section 16A of the Further and Higher Education (Scotland) Act 1992 states that “The appointment 
of a principal of a college which is not a regional college, and the terms and conditions of such an 
appointment, have effect only if approved by the regional strategic body for the college”. We are 
clear that this section applies to the appointment of a new Principal. Does this also give GCRB the 
power to approve (or not) significant changes to the terms and conditions (including salary) of 
principals who were appointed prior to this section coming into force? 
 
We do not consider that section 16A of the 1992 Act gives the GCRB the power to approve significant 
changes to the terms and conditions (including salary) of principals who were appointed prior to the section 
coming into force. As CMS acknowledge in their advice, the explanatory notes that accompany the Post-16 
Education (Scotland) Act 2013 are clear that section 16A does not apply to the terms and conditions of 
principals already in post.  We do not agree with CMS that a change to the terms and conditions of a 
principal would amount to a renewal and require the approval of the GCRB. We consider that section 16A 
is designed to preserve the contractual status of existing principals. Under section 12 of the 1992 Act 
boards of management also retain the responsibility for the day-to-day management and conduct of their 
college, including employment contracts and contracts of the board.  GCRB is not the principal’s employer 
and the relationship between the principal and his college will be governed by normal employment law 
principles (e.g. dismissal, variation of terms and conditions etc).   We do not think the GCRB will have any 
power to appraise, set or vary the terms and conditions of a principal in post before section 16A came into 
force. 

1.      Section 23N of the Further and Higher Education (Scotland) Act 2005 gives regional strategic bodies 
power of direction over assigned colleges. Does this provision give GCRB the power to approve (or 
not) significant changes to the terms and conditions (including salary) of principals who were 
appointed prior to this section coming into force? 
  
Section 23G of the 2005 Act requires GCRB to monitor the performance of its assigned colleges, including 
its colleges’ financial affairs.  As part of monitoring performance we consider that GCRB must be able to 
consider any significant expenditure by the College, including what it pays its principal. 

The SFC has a specific power to issue directions to the GCRB including about the appointment, terms and 
conditions and payments to its staff (para 10(4) of Schedule 2B to the 2005 Act). GCRB’s power to make 
directions does not contain the same express power. We expect that the College would argue that had the 
Scottish Parliament intended to give GCRB power to make directions about the terms and conditions of an 
assigned college’s staff then it would have done so. We think there is some force in that argument. We 
consider that directions under section 23N would not extend to specific directions about the principal’s pay. 
We say that because GCRB has to consult with the college, trade unions and student associations before 
issuing a direction under section 23N.  That would be inappropriate for individual pay and terms. It would 
also cut across the autonomy that colleges have under section 12 of the 1992 Act (see above).    

We consider that any direction issued by GCRB about the principal’s enhancement would have to be of a 
general nature. GCRB could issue a direction to the College to ensure that any payments made by it to 
staff comply with the financial memorandum and public sector pay policy. We also consider that as part of 
its monitoring duty GCRB could ask for information about the proposed enhancement e.g. what is for, how 
it was calculated etc. We anticipate that if the GCRB was concerned that the enhancement to the principal 
did not represent value for money that it may ask the SFC to clawback that money as a breach of the 
general conditions of grant. 
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Kind regards 
  
Niall McLean 
Associate & Solicitor Advocate 
On behalf of Brodies LLP 
Edinburgh, UK 
www.brodies.com 
 

Dear Martin 
  
We do not think this issue is free from doubt given the wording of paragraph 16A. However, we have 
ultimately concluded that GCRB does not have the power to approve significant changes to the terms and 
conditions (including salary) of principals who were appointed after paragraph 16A came into force. We say 
that for the following reasons: 
  

-       As you know, paragraph 16A of Schedule 2 to the Further and Higher Education (Scotland) Act 1992 

was introduced by the Post-16 Education (Scotland) Act 2013. Paragraph 16A as introduced by the Post-

16 Education (Scotland) Bill was in the following terms: “The principal of a college which is not a regional 
college is to be appointed by the regional strategic body on such terms and conditions as the regional 
strategic body thinks fit.” 
  

-       Colleges Scotland responded to paragraph 16A by saying that (emphasis added): 
  
“There does not appear to be any precedent for this model in the public sector in Scotland, where the 
terms and conditions, including the performance review and remuneration of the principal is set by 
one legal entity but the contract of employment held with another legal entity. This process goes much 
further than appointment process oversight. Issues of dispute could be difficult to resolve in these 
circumstances. It is unclear what role the college itself would have in the appointment, yet the college 
would be meeting the cost of the salary of that principal and would potentially not be involved in 
setting the level of that salary. There is also the potential for terms and conditions of the principal’s 
post being very different to those of other college staff. Colleges Scotland proposes that 
appointments be led by colleges and approved by the regional strategic body.” 
  

-       The Minister accepted the proposed amendment explaining that: “I am therefore pleased that 

Colleges Scotland has acknowledged the role that regional strategic bodies ought to play in the 
appointment of principals of assigned colleges, which is why I am happy to propose amendment 193 
to reposition the role of regional strategic bodies to approve rather than make the appointment of the 
principal and the associated terms and conditions. I know that that was much sought at stage 1 and I 
think that it will be welcomed by the sector.” 
  

-       The wording at paragraph 16A as enacted reflects the proposed amendment and appears to limit the role 

of GCRB to approval of the principal’s appointment only. Once an appointment is made then we consider 
that GCRB’s role in relation to the principal’s terms and conditions would be limited to ensuring compliance 
with the financial memorandum and public sector pay policy (see our advice below). 
  

-       We consider that had the Scottish Parliament intended GCRB to have the power to approve 

significant changes to the terms and conditions of principals then the original wording of paragraph 16A 
would have been retained. Alternatively, had the word “employment” rather than “appointment” been 
used in paragraph 16A then that would also have been suggestive of an ongoing power to monitor the 
principal’s terms and conditions. We think that any attempt to read in a power of approval for GCRB in 
these circumstances is inconsistent with the language used in paragraph 16A and the debates which 
led to its enactment. 
  

-       We consider that the explanatory notes to paragraph 16A have confused matters when they 

say: “…when those contracts become due for renewal, the regional strategic body has to agree the 
terms and conditions of the principal.”  We think the circumstances in which a principal’s contract 
would become due for renewal are limited. One example might be if the principal was appointed on a 
fixed term contract that was due to end. In that situation then the reappointment of that principal on a 
new fixed term contract (or permanent contract) would be subject to approval by GCRB under 
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paragraph 16A because it would be a new appointment. Otherwise, any changes to a principal’s 
terms and conditions would be a variation and not a renewal. 
  

-       In any event, the principal’s salary and conditions will be subject to monitoring by his or her 

remuneration committee, internal and external audit and the college’s general conditions of grant. 
  
Finally, we anticipate that you may want to share our advice with Scottish Government and GCRB. As 
discussed in the context of sharing our earlier advice, that is a matter entirely for you but we confirm 
for the sake of completeness that we have no difficulty with you sharing it. 
  
If you would like to discuss then please do not hesitate to get in touch. 
  
Kind regards 
 
Niall 
  
Niall McLean 
Associate & Solicitor Advocate 
On behalf of Brodies LLP 
Edinburgh, UK 
www.brodies.com 
  
Direct Line +44(0) 131 656 0281 
Mobile +44(0) 7837 854 624 
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